
Medicolegal
Skill Required of Physicians and Surgeons in Country and

City—What Covered by the Word "Physicians"—
Liability for Amputation Without Author-

ity—Rules Concerning Damages
(Mcliriilc rs. Hut-kins cl ul. i.V. II.). SI All. It. i728)

The Supreme Court of New Hampshire holds that there was
error in the trial court's ruling in this ease on the skill required
of physicians and surgeons which made it necessary thai a ver-
dict for the plaintiff be set aside, 'flu- trial court refused to
instruct the jury: "If you lind that the defendants possessed
such skill and learning ns is ordinarily possessed by physicians
practicing in the same line in siniilnr localities, ami that in
treating and diagnosing the plaint ill's case they used ordinary
care in exercising such learning and skill, notwithstanding you
find that the iirni might have been saved, your verdict should
he for the defendants." Indeed, the jury were instructed, in
substance, that the defendants were hound, under their eon-
tract of employment, to possess that degree of skill in surgery
in the treatment Of the plaintiff?» injured arm which is ordi-
narily possessed by those engaged In the same profession. The
skill of the average physician and surgeon was made the
standard or test by which the jury were to determine the
material question whether the defendants had lln- knowledge,
experience, and skill which the law requires a person to have,
who represents himself to be a qualified Burgeon, and assumes
on request to render surgical assistance in a particular ease.
The Supreme Oourt says that, although Ihe word "physi-

cians" was alone used in the requested instruction, it was evi-
dent that it was intended to include those members of the pro-
fession who practiced surgery in connection with tin- general
treatment, of diseases, and it limited the Inquiry lo surgeons or

physicians whose practice included eases requiring surgical
attention, like the plaintiff's. "Practicing in the same line
in siniilnr localities" meant, as applied to this case, tin- prac-
tice of surgery ill country towns whose general characteris-
tics, ns to location, size, industries, and population, were sub-
stantially similar to those where the defendants assumed to
practice.
The ipiestion raised was not a merely fanciful or academic

one. Expert proficiency in performing difficult surgical opera-
tions is not ordinarily possessed by tin- country doctor, for Un-
reason that such eases do not often occur in his practice. His
opportunities for experience and observât ion are much more
limited than those of physicians and surgeons practicing in
large cities, where surgical operations ¡in- of frequeni occur-
rence. While his professional education and knowledge of the
books may he extensive, he is necessarily defective ill Unit
expert skill which is only produced by practical experience.
Devoting himself to the ordinary practice of a rural com-
munity, lie is necessarily deprived of that acquired skill which
he would have attained, if he hud practiced his profession in
a large und densely populated Community. The degree of
skill, therefore, which he can reasonably be assumed to pos-
sess, as a general rule, must be measured and determined by a

due consideration of tin- limited opportunities afforded in the
same or siniilnr Communities, and not by the greater and dis-
similar opportunities existing in larger und different com-
munities, It would be unjust to hold him to that, degree of
professional ability which his environment prevents him front
possessing. On the other hand, it would be equally unjust to
the plaintiff in a malpractice ease to permit the jury to meas-
ure the defeiidaiits' skill by the average of professional ability"
found to exist in other communities affording less opportunity
for practice in a given medical line than the defendants'
locality affords. As in the former case the standard is too
high, in the latter it. would be too low. In neither ease
would il work out substantial justice.
It might be claimed that all Inequality would hi- avoided by

adopting the rule announced by the trial court in the charge:
Thai the defendants were hound In possess "that reasonable
degree of learning, skill, and experience which is ordinarily

possessed by those engaged in the same business or profes-
sion"; or that "the duty which the law imposed oil them was
that they did possess the learning, skill and experience of the
average physician and surgeon engaged in the profession of
medicine.-" Hut it is apparent that on principle this is an

Unsatisfactory and impracticable test. It restricts the jury to
no locality in the attempt to lind the average skill of the pro-
fession in surgery. It is Impracticable because of the difficulty,
not to sny impossibility, of determining the average skill of
the médical profession as a body in the treatment of n given
case. In view of the facts that different schools of medicine
often employ radically different methods of treating tlie sain.-

disease, that I he practice followed in one school would often
he strong evidence of negligence, if resorted to by n liieinher
of another school, and that practitioners in one locality have
opportunities for experience in treating certain diseases and
bodily injuries which are almost entirely wanting in other
localities, the extreme difficulty of ascertaining the average
skill possessed by nil physicians is apparent. Such u rule is
Unlimited, and. because it is unlimited, if is too indiscriminate
to he of any real service to the jury in ascertaining whether a
defendant possesses the average skill required, 'file field nf
Inquiry must be restricted. Some reasonable territorial limit
musí in- recognised, if the law is to furnish a rule that is just
to the parlies and useful to the triers of the fact.

Hut. if the jury is instructed that tin- average skill and
ability of surgeons in active practice in couimiinit ies affording
opportunities for professional observation and experience of ¡i

Character similar to those afforded by the town or district
where the defendant practico, his profession is th« standard,
if is apparent that justice to both parties undST their contract
will be secure, 'flic implied ¡igreeinent of tile surgeon is that
his surgical knowledge and experience is ¡it least equal to that
of the average surgeon practicing in tin- tame or similar local-
ities, not to that of the average of surgeons practicing in dis-
similar localities. It must be assumed that the parties liad
tliis distinction in mind; and it must also be assumed, in any
reasonable construction of their contract, that they did not
have in mind a general average of professional ability, in re-

gard to which neiiiicr could have had ¡my definite Information.
They did not make a contract, a material part of which neither
contemplated nor understood, and which if would he impracti-
cable for a jury to apply.

The court cannot take judicial notice of whether the aver-
age skill of the profession as a body is higher or lower than
Hint of physicians practicing in certain localities and declare
it to be one way or the other.

flic ¡ngiiment that the word "physicians," ns used in the
requested instruction was too indefinite, and might include
quacks, empirics, nnd impostors, whose evident incompetence
would lower the standard sought, might have some legitimate
bearing, if it were found that the jury would probably give
that word such an unreasonable meaning, lint the phrase
"physicians practicing" in a community evidently means, in
this connection, physicians whose learning, experience and
practice in that community entitle them to public, confidence.
It does not mean all persons who assume to treat diseases or

personal injuries, hut only such us ¡ire ordinarily recognized
as reputable physicians.

( lu n motion for rehearing, which is denied, the. court says
that the evidence tended to show that the plaintiff, having
received a severe injury to his arm, requested the defendants
to examine it and do what was necessary to save the arm. but
not to amputate it. He was put under the Influence of ¡in

anesthetic, and the defendants, on examining the wound
amputated the arm. They were chargeable with the perform-
ance of ¡l surgeon's duty when they undertook a surgeon's
task, if they did not have the requisite skill for the perform-
ance of that duty, and injury resulted to the plaintiff, thé
question of their liability would he determined against them,
Then, if the jury found that the defendants deliberately and

intentionally disregarded the unequivocal instruction of the
plaintiff, while he was unconscious, it could not be double,1
that they acted maliciously. Amputating the ¡trill under such
Circumstances might show a wanton and contemptuous disre-
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giird and abuse of the professional confidence which the plnln-
tiff reposed in the defendants. It would be a material circum-
stance characterizing their net; and, on authority and prin-
ciple, it might have an important bearing on the amount of
damages the plaintiff ought to receive and the defendants
ought, to pay.
If, in connection with, or in addition to. this element of dam-

age, the jury believed that the defendants did not have the
skill imposed on them hy the law, and that they knew that
they were incompetent to do what they wrongfully assumed
to do—that is, to decide whether amputation was necessary,
and whether they should perform the operation— it cannot be
doubted that the amount of the verdict would be materially
increased thereby.
Charitable Hospital Not Liable for Negligence of Nurse as to

Sponges
{Taylor vs. Protestant Hospital Assoeialiïm {Ohio), lili .V. K. lt.

10H9)
The Supreme Court of Ohio affirme a judgment for the

defendant in this suit brought to recover damages for the
death of a woman initient alleged to be due to a nurse having
negligently failed to keep a proper count of the sponges which
bad been used in an operation, by reason of which negligence
one of them had been left in the body of the patient. The
woman was a pay patient who was charged $10 a week for
board, lodging and nursing, and it was ('(intended that what
is known as the legal doctrine of respondent superior, the
principal or master must answer for the acts of his agent
or servant, applied, ¡nul should be enforced, notwithstanding
the character of the corporation or the nature of its under-
takings, and that, having accepted the woman ns it pay patient,
n contractual relation existed between the parties, which
imposed obligations on the hospital association different from
those to one who did not sustain such relation. Hut the court
holds that a public charitable hospital, organized as stielt nnd
open to all persons, although conducted under private manage-
ment, is not liable for injuries to n patient of the hospital,
resulting from the negligence of a nurse employed by it. The
fact that a public charitable hospital receives pay from
a patient for lodging and care does not affect its character ¡is
a "charitable institution," nor its rights or liabilities as such
in relation to such a initient. This court is not disposed to
lend support to the tendency in some cases to question the
fundamental soundness of the doctrine of respondent superior.
Neither does it consider justified the attempted, extension in
this case of the rule to matters different from others, and who
do not come within its reason, so ns to hold a public charity
involving no private profit responsible for the negligence of
servants employed solely for a public use and a public benefit.
Public policy should and docs encourage enterprises with the
aims and purposes of the defendant hospital association, and
requires that they should be exempted from the operation
of the rule.

Licensing of Maternity Hospitals by Boards of Health

{Adleman vs. Hoard of Health of Hartford {Oown.), hi ah. it. tout)
The Supreme Court of Errors of Connecticut holds that the

plaintiff was not entitled to a writ of muiulainus to compel
the issuance to him of a license to keep a maternity hospital,
there being no allegation that he wns a suitable person to
be licensed, or that (he board in refusing him a license did not
exercise ¡t reasonable discretion. lie claimed that he was
entitled to a license under section 4070 of the general statutes
of Connecticut, Which provides that: "NO person shall keep
a maternity hospital or lying-in place unless he has previously
obtained a license therefor duly issued by the mayor or hoard
of health of the city or health officer or the town wherein
such maternity hospital or lying-in place is situated," His
claim was that the statute gives the hoard of health no

discretion in the matter, but that it is bound to give a license
to every applicant, regardless of character or qualifications.
Hut the court does not agree with him.
The statute in terms, the court says, imposes no duty on

the hoard of health to license any one to conduct such n

hospital or place. Any duty which is thereby imposed on tho
hoard is an Implied one. Whether such a duty is implied
and, if so, the nature, extent, and limitations of the duty ¡in-

to be determined from the act itself, its language, and the
purpose Intended to he accomplished by it. The provisions of
the act, subsequent to the portion above quoted, show that
the purpose of the net was to regulate the business of keep-
ing such places us are therein described. Such business, when
properly conducted, is legitimate and of public benefit; but
that it affords opportunity for the commission and successful
concealment of crime is apparent. The act contemplates this
¡nul provides for the visitation and inspection of such places,
when licensed, for the purpose of detecting the Improper
treatment of any child, and the discovery and removal of any
article which the visiting authority thinks presents evidence-
of any crime having been committed therein. Tt is not to
he presumed that the legislature, contemplating, as if evidently
did, the danger and possibility of such places being used for the
perpetration and concealment*of crime, intended. Impliedly
Imposing on hoards of health the duty of "duly licensing"
persons to carry on the business, that they shnll license any
¡nul every person who shall make application for such a.
license. It must have been intended that the board should
have some discretion in granting such license, ¡nul that the
character and moral fitness of the applicant should he con-

sidered before granting n license. It is to be implied from the
fact that all persons uro forbidden to pursue this occupation,
unless they have procured a license from the board of health,
and from the other provisions of the net referred to, that it is
the duty of that hoard to issue licenses to suitable persons
to conduct the business in suitable places; that it does not
lie within the absolute discretion of the board to grant or

withhold a license as it. shall see lit, but that it shall exercise
a reasonable discretion in the performance of such duty.

Condition of Mental System One of Opinion Only
(Odern VS. State (Ala.), 5« So. /Í. 0/3)

'flic Supreme Court of Alabama says that it is true that tin»
apparent condition of the physical system, as to health or
sickness, is a matter of fact, to which u witness may testify.
Hut the apparent condition of the mental system as to sanity
or insanity is not a matter of fact merely, and involves essen-

tially the inference nnd opinion of the witness. In this ease
the witness testified to the appearance of the defendant, saying;
that he was inclined to be melancholy, and seemed wild and
haggard, 'flint was us far as he could rightfully go. It may
be that there is an "insane look" habitual to insane persons,
the presence of which in particular cases is capable of discern-
ment und possessed of probative value. If so, it is a matter
lor experts, and not for ordinary witnesses.

Current Medical Literature
AMERICAN

Titles marked with an asterisk (*) nt'e abstracted bßlOW,
Bulletin of Johns Hopkins Hospital, Baltimore

May. Will. Vn. Sff5, pp. I27-I5H
l »EiTcct of Extensive Resections oí Small Intestine. J. M. Flint.

New Haven. Conn.
12 *Bebavlor oí liioud Platelets in Toxemias and Hemorrhaglc nia-

case ; Preliminary Report, w. w. Duke, Kansas city. Mo.
8 Alveolar Tumor of Carotid (Hand with Sarcoiiiatous Trans-

formation. P. O. Woolley nnd F. Fee, Cincinnati,
1. Effect of Extensive Resections of Small Intestine.—In nil.

sixteen operations on dogs nie recorded by Flint, two of them
on dogs from which a portion of the gut had already been
removed. Of the sixteen operations on fourteen dogs, sis
dogs died from all causes, milking a total mortality of 37 per
cent. In no case, however, says Flint, could the resection of
the intestine per se be looked on as the direct or primary
cause of death, although it might naturally be considered a

contributory factor in reducing the resistance by causing
profound metabolic disturbances, as was evidenced by the
extreme diarrhea and loss of weight. Three died from infec-
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